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may be clarified or certain of the infor-
mation required may be waived upon
petition to the Board. This procedure is
explained in §1180.4. The required con-
tents of an application are set out in
§§1180.6 (general information support-
ing the transaction), 1180.7 (competi-
tive and market information), 1180.8
(operational information) and 1180.9 (fi-
nancial data). A major application must
contain the information required in
§§1180.6(a), 1180.6(b), 1180.7, 1180.8(a),
and 1180.9. A significant application
must contain the information required
in §§1180.6(a), 1180.6(c), 1180.7, and
1180.8(a). A minor application must con-
tain the information required In
§§1180.6(a) and 1180.8(b). Procedures (in-
cluding time limits, filing require-
ments, participation requirements, and
other matters) are contained in §1180.4.

Index 1 lists all exhibits and indicates
the type of application for which the
exhibit is required. Index Il is a table

of contents of this subpart. All appli-
cants must comply with the Board’s
Rules of General Applicability, 49 CFR
parts 1100-1129, unless otherwise speci-
fied. These regulations may be cited as
the Railroad Consolidation Procedures.

[47 FR 9844, Mar. 8, 1982. Redesignated at 47
FR 49592, Nov. 1, 1982, and amended at 58 FR
63104, Nov. 30, 1993; 62 FR 9716, Mar. 4, 1997]

§1180.1 General policy statement for
merger or control of at least two
Class | railroads.

(a) General. The Surface Transpor-
tation Board encourages private indus-
try initiative that leads to the ration-
alization of the nation’s rail facilities
and reduction of its excess capacity.
One means of accomplishing these ends
is rail consolidation. However, the
Board does not favor consolidations
through the exercise of managerial and
financial control if the controlling en-
tity does not assume full responsibility
for carrying out the controlled car-
rier’s common carrier obligation to
provide adequate service upon reason-
able demand. Furthermore, the Board
does not favor consolidations that sub-
stantially reduce the transport alter-
natives available to shippers unless
there are substantial and demonstrable
benefits to the transaction that cannot
be achieved in a less anticompetitive
fashion. Our analysis of the competi-
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tive impacts of a consolidation is espe-
cially critical in light of the Congres-
sionally mandated commitment to give
railroads greater freedom to price
without regulatory interference.

(b) Consolidation criteria. The Board’s
consideration of the merger or control
of at least two class | railroads is gov-
erned by the criteria prescribed in 49
U.S.C. 11324 and by the rail transpor-
tation policy set forth in 49 U.S.C.
10101.

(1) Section 11324 directs the Board to
approve consolidations which are con-
sistent with the public interest. In ex-
amining a proposed transaction, the
Board must consider, at a minimum:

(i) The effect on the adequacy of
transportation to the public;

(ii) The effect of including, or failing
to include, other rail carriers in the
area involved in the proposed trans-
action;

(iii) The total fixed charges that
would result;

(iv) The interest of affected carrier
employees; and

(v) The effect on competition among
rail carriers in the affected region.

(2) The Board must also consider the
impact of any transaction on the qual-
ity of the human environment and the
conservation of energy resources.

(c) Public interest considerations. In de-
termining whether a transaction is in
the public interest, the Board performs
a balancing test. It weighs the poten-
tial benefits to applicants and the pub-
lic against the potential harm to the
public. The Board will consider wheth-
er the benefits claimed by applicants
could be realized by means other than
the proposed consolidation that would
result in less potential harm to the
public.

(1) Potential benefits. Both the con-
solidated carrier and the public can
benefit from a consolidation if the re-
sult is a financially sound competitor
better able to provide adequate service
on demand. This beneficial result can
occur if the consolidated carrier is able
to realize operating efficiencies and in-
creased marketing opportunities. Since
consolidations can lead to a reduction
in redundant facilities and thereby to
an increase in traffic density on
underused lines, operating efficiencies
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may be realized. Furthermore, consoli-
dations are the only feasible way for
rail carriers to enter many new mar-
kets other than by contractual ar-
rangement, such as for joint use of rail
facilities or run-through trains. In
some markets where there is sufficient
existing rail capacity the construction
of new rail line is prohibitively expen-
sive and does not represent a feasible
means of entry into the market.

(2) Potential harm. There are two po-
tential results from consolidations
which would ill serve the public—re-
duction of competition and harm to es-
sential services. In analyzing these im-
pacts, we must consider, but are not
limited by, the policies embodied in
antitrust laws.

(i) Reduction of competition. If two
carriers serving the same market con-
solidate, the result would be the elimi-
nation of the competition between the
two. Even if the consolidating carriers
do not serve the same market, there
may be a lessening of potential com-
petition in other markets. While the
reduction in the number of competitors
serving a market is not in itself harm-
ful, a lessening of competition result-
ing from the elimination of a competi-
tor may be contrary to the public in-
terest. The Board recognizes that rail
carriers face not only intramodal com-
petition, but also intermodal competi-
tion from motor and water carriers.
The Board’s competitive analysis de-
pends on the relevant market(s). In
some markets the Board’s focus will be
on the preservation of effective inter-
modal competition, while in other mar-
kets (such as long-haul movements of
bulk commodities) effective
intramodal competition may also be
important.

(ii) Harm to essential service. Consoli-
dations often result in shifts of market
patterns. Sometimes the carrier losing
its share of the market may not be able
to withstand the loss of traffic. In as-
sessing the probable impacts, the
Board’s concern is the preservation of
essential services, not the survival of
particular carriers. A service is essen-
tial if there is a sufficient public need
for the service and adequate alter-
native transportation is not available.

(d) Conditions. (1) The Board has
broad authority to impose conditions

49 CFR Ch. X (10-1-98 Edition)

on consolidations, including those that
might be useful in ameliorating poten-
tial anticompetitive effects of a con-
solidation. However, the Board recog-
nizes that conditions may lessen the
benefits of a consolidation to both the
carrier and the public. Therefore, the
Board will not normally impose condi-
tions on a consolidation to protect a
carrier unless essential services are af-
fected and the condition: (i) Is shown
to be related to the impact of the con-
solidation; (ii) is designed to enable
shippers to receive adequate service;
(iif) would not pose unreasonable oper-
ating or other problems for the consoli-
dated carrier; and (iv) would not frus-
trate the ability of the consolidated
carrier to obtain the anticipated public
benefits. Moreover, the Board believes
that indemnification is ordinarily not
an appropriate remedy in consolidation
proceedings. Indemnification condi-
tions can be anticompetitive by requir-
ing the consolidated carrier to sub-
sidize carriers who are no longer able
to compete efficiently in the market-
place.

(2) As of July 1, 1982, Conditions pre-
viously imposed are revoked unless the
parties to specific consolidation pro-
ceedings demonstrate a public interest
in continuing the Conditions in those
proceedings.

(e) Inclusion of other carriers. The
Board will consider requiring inclusion
of another carrier as a condition to ap-
proval only where there is no other
reasonable alternative for providing es-
sential services, the facilities fit oper-
ationally into the new system, and in-
clusion can be accomplished without
endangering the operational or finan-
cial success of the new company.

(f) Labor protection. The Board is re-
quired to provide applicants’ employ-
ees affected by a consolidation with
adequate protection. Similarly situ-
ated employees on the applicants’ sys-
tem should be given equal protection.
Therefore, absent a negotiated agree-
ment, the Board will provide for pro-
tection at the level mandated by law
(49 U.S.C. 11326), unless it can be shown
that because of unusual circumstances
more stringent protection is necessary
to provide employees with a fair and
equitable arrangement. The Board will
review negotiated agreements to assure
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fair and equitable treatment of af-
fected employees.

(g) Cumulative impacts and crossover
effects. The Board recognizes that
events can occur during its consider-
ation of a consolidation that can have
an effect on various of the concerned
parties. However, the Board is mindful
of the need to meet its statutory dead-
lines and make timely administra-
tively final decisions. Therefore, the
Board will not reopen pending proceed-
ings in order to assess the impact of
potential or hypothetical combinations
or transactions. The proper forum for
considering cumulative impacts and
crossover effects is in a later proceed-
ing. In this manner, consideration will
be limited to the impacts of trans-
actions which have already been ap-
proved and are, therefore, reasonably
certain to occur. Furthermore, the
Board will have the benefit of its find-
ings from the prior proceeding to iden-
tify more precisely the impacts of that
transaction. Proceedings will remain
manageable in scope and size, statu-
tory time limits will be met, and all
parties will be assured of timely, ad-
ministratively final decisions.

(h) Public participation. To assure a
fully developed record on the impacts
of a proposed railroad consolidation,
the Board encourages public participa-
tion from Federal, State, and local
government departments and agencies,
affected shippers and carriers, and
other interested persons.

[47 FR 9844, Mar. 8, 1982, as amended at 47 FR
11876, Mar. 19, 1982. Redesignated at 47 FR
49592, Nov. 1, 1982, as amended at 62 FR 9716,
Mar. 4, 1997]

§1180.2 Types of transactions.

Transactions proposed under 49
U.S.C. 11323 involving more than one
common carrier by railroad are of four
types: Major, significant, minor, and ex-
empt.

(a) A major transaction is a control or
merger involving two or more class |
railroads.

(b) A significant transaction is a
transaction not involving the control
or merger of two or more class | rail-
roads that is of regional or national
transportation significance as that
phrase is used in 49 U.S.C. 11325(a)(2)
and (c). A transaction not involving

§1180.2

the control or merger of two or more
class | railroads is not significant if a
determination can be made either:

(1) That the transaction clearly will
not have any anticompetitive effects,
or

(2) That any anticompetitive effects
of the transaction will clearly be out-
weighed by the transaction’s antici-
pated contribution to the public inter-
est in meeting significant transpor-
tation needs.

A transaction not involving the con-
trol or merger of two or more class |
railroads is significant if neither such
determination can clearly be made.

(c) A minor transaction is one which
involves more than one railroad and
which is not a major, significant, or ex-
empt transaction.

(d) A transaction is exempt if it is
within one of the seven categories de-
scribed below. The Board has found
that its prior review and approval of
these transactions is not necessary to
carry out the rail transportation policy
of 49 U.S.C. 10101; and is of limited
scope or unnecessary to protect ship-
pers from market abuse. See 49 U.S.C.
10502. A notice must be filed to use one
of these class exemptions. The proce-
dures are set out in §1180.4(g). These
class exemptions do not relieve a car-
rier of its statutory obligation to pro-
tect the interests of employees. See 49
U.S.C. 10502(g) and 11326. The enumera-
tion of the following categories of
transactions as exempt does not pre-
clude a carrier from seeking an exemp-
tion of specific transactions not falling
into these categories.

(1) Acquisition of a line of railroad
which would not constitute a major
market extension where the Board has
found that the public convenience and
necessity permit abandonment.

(2) Acquisition or continuance in con-
trol of a nonconnecting carrier or one
of its lines where (i) the railroads
would not connect with each other or
any railroads in their corporate family,
(if) the acquisition or continuance in
control is not part of a series of antici-
pated transactions that would connect
the railroads with each other or any
railroad in their corporate family, and
(iii) the transaction does not involve a
class | carrier.
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